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Introduction
Since last more than 6 decades the voluntary sector has been working for the welfare of the general public and marginalized sections of the society. The charitable purpose and nature of the sector has also been appreciated by the Government of India in the past. The Government distinguishes it from the other sectors of the economy by giving certain exemptions to the organisations working for a charitable purpose.

Since the introduction of the Income Tax Act in 1961, certain exemptions have been provided to charities from payment of Income Tax.  However, these may not be there any longer if the proposals of the Government are passed in the Parliament. The current Income Tax Act was enacted almost 48 years ago. In order to replace the present Act, the Government has announced its intention to introduce a revised and simplified Income Tax Bill while presenting the Union Budget for 2005-06. The Finance Minister Shri Pranab Mukherjee has released the draft of the Direct Tax Code Bill on 12th August 2009 to replace the present Income Tax Act, 1961 and Wealth Tax Act, 1957.
In this Bill, special provisions relating to taxation of Income of Non Profit organisations have been made. Section 86 to 96 of Chapter IV of the said Code relates to the Special provisions for the taxation of Non Profit organizations and the method of computation of the total taxable Income. The key issues of the said bill have been detailed below.
Key Issues

· The proposed code has replaced the term ‘Charitable Purpose’ with ‘Permitted Welfare activities’. Though the definition remains the same, there is a radical shift in approach. The Government will now emphasise not on the purpose but on the activities performed by the organisation.
· Till now the voluntary sector was given certain privileges due the charitable nature. The existing act provides for computing the exemption available to NGOs, but the proposed code provides that the taxable income of an NGO shall be computed on the basis of the method provided in the code. Again there is a radical shift in treatment of NGOs from exempt entities to tax paying entities.
· The organisations involved in this sector were required to register with the Income Tax Act under various sections depending upon the type of activities performed. They could register themselves under section 12A or 10 (23)(c ) of the Act., However, the concept of different registration for NGOs under section 10(23C) and section 12A have been deleted through the proposed Code and there will be only one form of registration for all NGOs. 
· Under the Income Tax Act, 1961, the NGOs could give the benefit from tax for the donations made to them to their donors. However, with the proposal, incentive u/s. 35AC which provides 100% deduction to the donors has been deleted. Under the proposed code, the donors can get only 50% deduction on the donations.
· Religious trust or NGO have been kept out of the purview of the act. However they may have to get themselves registered under appropriate statutes. 

· At present, the NGOs had the option to spend 85% of the funds received during the year and carry forward the remaining funds to the coming years. With the proposed amendment, the benefits of 85% of application and 15% indefinite application has been deleted. The NGOs have to spend 100% of the funds during the year itself.
· The benefit of utilizing unspent funds in the succeeding year under explanation to section 11(1) has been deleted. This means that, if an NGO is unable to spend its funds during the year for reasons such as late receipt of fund, then the entire unspent amount will become taxable.
· The benefit of utilizing unspent funds in the next five years u/s. 11(2) has been deleted. In other words if an NGO is unable to spend its funds during the year and it wants to apply the same in the next five years, it is not possible and the entire unspent amount will become taxable.
· The new code has proposed various new terms for assets, such as ‘financial assets’, ‘investment assets’ etc., which have not been defined from a NGOs perspective. 

· The new code prohibits investments in ‘financial assets’. This provision may imply that even creating Fixed deposits may become difficult.
· The existing act allows exemption on all types of capital gain, provided the entire amount is reinvested in another asset. However the proposed code partially allows this benefit. The capital gain from financial assets will be subject to tax. It may be noted that it is not clear what a financial asset is.
· The existing act provides that all kind of capital expenditure are permissible if applied for the purposes of the NGO. The proposed code does not allow capital expenditures towards financial assets. 

· The existing act allows depreciation as a valid expenditure. The proposed code has completely ruled out the possibility of claiming depreciation.
· The existing act allows accrual as well as cash basis of accounting. The proposed code prescribes only cash basis of accounting as well as admissibility.
· Under the existing act, by virtue of Supreme Court ruling in THANTI Trust case, even unrelated business activity is permissible. However the proposed code clearly provides that business can only be carried as a part of welfare activities.
· Under the existing act, the business activities of the 6th category NGOs are not permissible, i.e. NGOs engaged in advancement of any other general public utility. The same has been retained in the proposed code. This was totally unnecessary in the light of 1.15 above.

· The existing act is silent but the proposed code provides that if an NGO convert itself into a commercial organisation then its entire net worth will be taxed at the rate of 30%.
· The existing act is silent but the proposed code provides that if an NGO fails to transfer, on its dissolution, assets to another NGO, then its entire net worth will be taxed at the rate of 30%.
· The existing act is silent but the proposed code provides that if an NGO ceases to be an NGO in the financial year and any two financial year out of the preceding four years, then its entire net worth will be taxed at the rate of 30%.
· Under the existing act expenditure outside India are permitted for specific purposes. The same has been retained in the proposed code. However under the existing act NGOs registered under section 10(23C) can have activities outside India, this provision is deleted.
· Under the existing act there is no compulsion of having some activity during the year. The proposed code requires that NGO has to have welfare activity. If an organisation does not have welfare activity in three out of five years then the entire net worth will become taxable.
· Under the existing act businesses can be held as corpus assets. The proposed code does not allow any such benefits.

Critical areas for our attention
There are certain matters in the said proposal which should be considered again by the Ministry.

· Considering Gross receipts as income for the year is totally unfair as there are certain receipts by the NGOs which are not actual receipts but reimbursement for activities done during the year. Further, legal obligations and contract bound receipts should be kept out of the purview of Income.
· 100% application of funds during the year of receipt should not be mandatory. There may be certain receipts which are received on the last day of the year and the same cannot be applied for the designated purposes during the same year.
· Depriving NGOs from performing international activities would be highly detrimental to them and also to the nation.

· This provision of taxing the entire net worth at the rate of 30%, if the NGO does not have activities, needs to be reconsidered. Because NGOs, generally, depend on external grants and assistance and it is likely that might not be any activity in some year.
Conclusion
Tax reforms are welcome if they simplify the processes and make life easy for the organisations/ individuals covered by it. The tax code bill if passed in the present form would have far reaching impact and cause hardship to NGOs.
Therefore, there is a need to reconsider some of the issues highlighted above. This will help in improving the effective compliance to the law and help in implementing the activities of NGOs without legal hurdles. It is sincerely hoped that the makers of law would listen to the voice of reason.
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